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EDITORIAL NOTES. 


We have never enforced so strictly our rules with regard to admission 
to the Bar as to exclude counsel from other states from being admitted 
by courtesy to argue a particular case, but the Chief Justice announced 
at the opening of the Court of Errors that the attention of the court 
had been called to the fact that in the courts of New York and Brooklyn 
their rules, which are the same as ours, have been construed so strictly 
as to refuse this courtesy to lawyers from New Jersey. The Chief Justice 
said that the court had brought the matter to the attention of the judges 
in New York and had suggested that the same construction should be 
given to the rules in both states, and had intimated that unless the courts 
of New York should adopt our construction, it would be necessary for 
us to adopt theirs. He said that no reply had been received, although 
months had elapsed, and that the court had determined, for the protec- 
tion of our own Bar, to announce that, so long as the rules of New York 
were so construed in Greater New York as to exclude New Jersey 
counsel from arguing causes there, counsel from New York and Brooklyn 
would not be permitted to appear in our courts, and that the ruling 
should include the Court of Errors, the Supreme court and the Court 
of Chancery. 





This ruling is strictly protective and retaliatory, and it is expressly 
limited to the counsel from courts which refuse the courtesy of admission 
to our counsel and to the time during which such courtesy is refused. 
If there is any advantage in the continuance of such refusal, it is on the 
side of the New Jersey Bar, for New York lawyers have been in the 
habit of poaching upon our preserves much more freely than we have 
in theirs. 


A similar ruling might well be made in the United States courts 
in this district, with respect to the appearance of New York lawyers 
as solicitors and attorneys of record. We admit them as a matter of 
course, if they have been admitted as counsellors of the Supreme court 
of the United States, but in New York they have a rule, adopted in 
1825, that none but attorneys of the Supreme court of New York shall 
be admitted to practice as attorneys in that circuit, and no one who 
is not a resident of New York can be admitted to the Bar of that state, 
and the United States judges refuse to relax the rule in favor of New 
Jersey lawyers, even though admitted to practice in the Supreme court 





194 THE NEW JERSEY LAW JOURNAL. 


of the United States. The result is that New York Sawyers file bulls 
in our circuit courts every week, while lawyers of New Jersey must 
retain solicitors in New York, if by chance they wish to obtain an 
injunction in a patent case or seek any relief in the Federal courts in 


New York. 





The annual meeting of the New Jersey State Bar Association, on 
June 13 and 14, at Atlantic City, was well attended and was very inter- 
esting and agreeable. The association met at the Hotel Chelsea, at 
four o’clock on Friday afternoon. The President, Mr. David J. Pan- 
coast, of Camden, presided, and, after routine business and the election 
of new members, Mr. Edward Q. Keasbey, of Newark, read the report 
of the Committee on Law Reform, and Mr. Charles H. Hartshorne, of 
Jersey City, the report of the Committee on Legal Education. The 
election of officers was then held and Mr. ames H. McCarter, of 
Newark, was elected President; Mr. James J. Bergen, Somerville, First 
Vice President; Mr. Clarence L. Cole, Atlantic City, Second Vice Presi- 
dent; Mr. George M. Shipman, Belvidere, Third Vice President. Mr. 
Albert C. Wall, Jersey City, was re-elected Secretary, and Mr. 
Charles C. Black, of Jersey City, Treasurer. Mr. Cortlandt Parker, of 
Newark, then read the memorial, which he had prepared by special! 
request, upon the life and services of Chief Justice Depue. It was a fine 
tribute to the man, the lawyer and the judge. Mr. Parker was able to 
speak of his attainments by comparison with his predecessors, as well 
as his contemporaries, and, in telling of the personal character and 
professional achievements of his life-long friend he expressed his own 
high ideals of the life of a lawyer and a judge. In the evening there 
was a good dinner, with speeches by Mr. Allen B. Endicott, of Atlantic 
City; Captain James Parker, Perth Amboy, lawyer and naval officer; 
Vice Chancellor Pitney, Attorney General McCarter and Mr. Wall. 

The next day Mr. Pancoast, as retiring President, read an inter- 
esting and stimulating paper on the “Progress of the Law,” with a 
reference, in closing, to the danger of the recent tendency to concentra- 
tion of wealth and the bad effect of our corporation laws in furthering 
this dangerous condition. Judge Collins then delivered a thoughtful 
and suggestive address on codification of the law, insisting that, while 
the law must be a matter of growth and development, it was both 
desirable and practicable to state, in statutory form, the established rules 
and principles of certain branches, and he referred especially to the 
“Negotiable Instruments Act’ adopted in England and many of our 
states, and now recently adopted in New Jersey. KE. O. K 


Remarks of the solicitor general in a criminal proceeding, calculated 
to prejudice the jury and not authorized by the evidence or any m4 
deduction therefrom, are held, in Ivey v. State (Ga.), 54 L. R. A. 95¢ 
to require the reversal of the judgment and the granting of a new cae 
where the counsel for the accused objects to such remarks and moves the 
court to declare a mistrial. 





CHIEF JUSTICE JOHN RUTLEDGE. 


CHIEF JUSTICE JOHN RUTLEDGE. 


A temporary occupancy of the position of Chief Justice of the United 
States Supreme court, during which he wrote but two opinions, is all that 
gives John Rutledge his place as the second of the chief justices of that 
court. He was appointed by a commission dated July 1, 1795, during 
the recess of Congress. He wrote the opinion of the majority of the 
court in the case of United States v. Peters, 3 Dall. 121, in which a prohi- 
bition was issued against Judge Peters, of the District court, to forbid 
proceedings against a vessel of a foreign belligerent power and its com- 
mander at suit of a citizen of the United States whose neutral vessel had 
been captured and carried for adjudication into the port of the foreign 
belligerent. The opinion upheld the rights of belligerent powers to 
capture prizes and to have the capture adjudicated in their own tribunals 
without being answerable before the tribunals of neutral powers. In the 
case of Talbot v. Janson, 3 Dall. 133, he wrote a very brief opinion con- 
curring with other justices who wrote much more at length in affirming 
a decree of restitution and damages for an unlawful capture of 
a vessel of a friendly nation by an armed vessel illegally fitted 
out in the ports of the United States and owned by an American 
citizen. The reports of the court do not show that he participated 
in the decision of any other cases. His appointment failed of con- 
firmation by the Senate, some authorities say, because his mind had 
begun to show symptoms of disease, and others say because of his 
political views. 

Chief Justice Rutledge had stood first on the list of those named by 
President Washington as associate justices of the Supreme court on the 
organization of the court, and that appointment was promptly confirmed. 
It does not appear that he actually served as Associate Justice, and it has 
been said that he accepted the position, but was unable to be present 
during the first term of the court. The fact is, at any rate, that, by a 
letter dated Washington, March 5, 1791, he expressly resigned his com- 
mission as Associate Justice on the ground that his state had thought 
proper to create the office of chief justice and offer it to him under such 
peculiar circumstances that he could not, with propriety, refuse to accept. 
This seems to prove that he had actually held the office of Associate 
Justice for somewhat more than a year, though he had not been present 
atcourt. He had judicial experience for a time in the Court of Chancery, 
as well as in the Supreme court of South Carolina. But the services that 
he performed as Judge were not sufficient to give him a conspicuous place 
in the ranks of judges. 

The career of John Rutledge off the Bench was an eminent one in 
many and various public positions. At the Bar, in legislative assemblies, 
in executive positions and in military office he was successively conspic- 
uous, and always a leader of the people. 

Rutledge was born in 1739 at Charleston, S. C., where he died July 
23, 1800. His father, bearing the same name, was a physician who 
came from the North of Ireland. The son studied law in England, and 
began his practice at Charleston in 1761, where his ability as an advocate 
quickly brought success. 
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The services of Rutledge as a patriot leader before the Revolution 
were important. In the provincial assembly he opposed the Stamp act 
and the interference of the royal governor in matters of election. His 
words are said to have “kindled a spark which has never been extin- 
guished.” He was Attorney General pro tem. of the state from 
September, 1764, to June, 1765. In the Congress at New York and in 
the state convention of 1774 he favored union of the colonies to resist 
British oppression. He was pronounced by Patrick Henry to be “by 
far the greatest orator” in the first Continental Congress. He was also 
in the Congress of 1775, and Chairman of a committee to frame a state 
constitution in 1776. In that year he was elected President of the state 
and commander-in-chief of the military forces. 

In the war of the Revolution his authority as commander-in-chiet 
was vigorously exercised. When General Charles Lee proposed the 
evacuation of Fort Moultrie on the arrival of the British fleet, President 
Rutledge sent more powder, with a letter to Colonel Moultrie stating that 
he must not retreat without an order from him, adding: “I would sooner 
cut off my right hand than write one.” The victory that resulted was 
due to Rutledge. He resigned his office in 1778 because of changes in 
the constitution, but was chosen Governor in the following year by an 
almost unanimous vote of the legislature. While his state was overrun 
by the British, he retired into North Carolina with the army of General 
Greene, and it was by heroic effort that he was able to keep the American 
army together. But after the battle of Eutaw Springs, at which he was 
present, the British power in the state was broken. He summoned the 
assembly at Jacksonborough in January, in 1782. He was in the Con- 
tinental Congress in 1782 and 1783, and in the latter year declined an 
appointment as minister plenipotentiary to Holland. He was in the 
constitutional convention of 1787 that framed the Federal government, 
and exercised much influence, especially in matters affecting the judiciary. 
Some of his ideas were not accepted. He wished the Federal government 
to assume all the state debts, and that the president should be elected by 
Congress. He also threatened that the South would secede if the slave 
trade were prohibited. 

The rank of Rutledge as an orator is not easy to determine, because 
his reputation rests so much upon tradition. Patrick Henry’s estimate 
of him has been quoted above, and others called him the Patrick Henry 
of South Carolina. As an advocate he is said to have been effective by 
wit as well as by argument, and also by his quickness of reply. With 
graces of voice and manner he had also the masterful personality that 
made him a natural leader of men.—(Case and Comment). 


Where a corporation to whom a debtor has transferred ail his 
property in exchange for stock in the corporation is thereafter adjudged 
a bankrupt, the District court sitting in bankruptcy has no jurisdiction 
to entertain a plenary suit in equity by prior creditor to determine the 
validity of the transfer and the alleged rights of the plaintiff in the prop- 
erty or the proceeds of its sale. Real Estate Trust Co. v. Thompson, 


7 Am. B. R. 520. 





POTTS V. POTTS. 


POTTS v. POTTS. 


(Chancery Chambers, Jersey City, April 21, 1902). 
Costs—Application for divorce. 


On application for settlement of final decree and allowance of costs 
to the complainant. 


The solicitors of the respective parties agree that the defendant has 
a separate estate consisting of real estate in the city of Paterson, New 
Jersey, of a value of one thousand dollars. 


Mr. John R. Hardin for complainant. 

Mr. Charles B. Storrs for defendant. 

STEVENSON, V. C. (orally): Counsel agree in regard to the rule 
of law applicable to this cause, and, therefore, I shall dispose of the appli- 
cation at once while the facts are in my mind. 

It is conceded that the allowance of costs is entirely discretionary, 
that no special and rigid rule exempts the defendant from costs in a case 
like this, and I am satisfied that is the correct rule in the state of New 
Jersey to-day. 

A case, however, in which costs should be allowed against the wife 
and in favor of the husband, who has succeeded in obtaining a divorce 
from her, would be exceptionali—would be an extreme case. But it 
seems to me that if costs ever should be allowed to a husband they should 
be allowed in this case. 

The history of the case, as I recall it, is about as follows: The 
couple were living together in this state, had lived together for a number 
of years. The husband was a man of repute; there is nothing in the 
case that in any way reflects upon his character. They had one child. 
The wife, with the assistance of the man whom she afterwards under- 
took to marry, packed her things and left her husband’s house; and 
there are no circumstances disclosed here which justify her action, or 
even excuse it—palliate it. As has been shown to the court, it was a 
gross and wicked desertion of husband, child and home. The wife went 
to New York, and the differences between husband and wife, it seems, 
were adjusted by a separation agreement; but finally she went to South 
Dakota and remained at a hotel there for the requisite number of months 
to enable her to procure a fraudulent divorce. She practiced a fraud 
pede the court of South Dakota; she necessarily swore that she had gone 

to South Dakota with intent to remain there. It is perfectly plain that 
she had no such intention. The witness,—if I recall the testimony cor- 
rectly, the only witness besides herself who was sworn,—was this man by 
whose aid she left her husband’s house originally, and who went out 
there for the purpose of meeting her and aiding her in procuring this 
divorce. By this sort of testimony the divorce was obtained, and my 
recollection is that while this couple were there in South Dakota, and 
a few days after the decree, they were married. Is not that so? [Coun- 
sel: Yes, sir.] And then they returned to the state of New York or 
the state of New Jersey, and have lived ever since as man and wife; and 
this woman has borne two or three children to this man. Her husband 
began this suit for divorce, and, instead of submitting to a decree, she 
has contested the case in every manner in her power, with the aid of 
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able counsel. She has persistently fought this suit on technical grounds, 
and then on the merits. She compelled her husband to go out to South 
Dakota and take a large amount of testimony, using that proof in the 
case before me. 

My recollection of the facts is indistinct, because the wife, having 
finally abandoned her case, the proofs were taken rapidly, and only a 
small part of the evidence that was taken was actually submitted to the 
court. She has, as I said, contested this suit to the bitter end; and a 
day was set for the hearing—a number of days, if I remember aright—the 
representation being made by the counsel for both sides that there would 
be a large amount of testimony taken in addition to the testimony that 
was taken in South Dakota. And thus this woman undertook to 
enforce this fraudulent divorce, which she obtained in South Dakota, 
in the state of New Jersey and practice a fraud upon this court. 

A grosser case of misconduct could hardly be imagined. I cannot 
imagine a case where a wife, who had unsuccessfully defended her 
husband’s suit for divorce, ought to be compelled to pay costs if this is 
not that sort of a case. On the very eve of the trial, after a number of 
reported cases had appeared, cases decided in this court and the Court 
of Errors and Appeals of this state and the Supreme court of the United 
States, it became evident to the counsel for this misguided woman that 
her cause was hopeless, that she would surely be defeated, and, therefore, 
and with great propriety and frankness, he came before the court and 
stated that his client could not maintain her defense, and upon his advice, 


which was proper advice, she would not resist the application for a 


divorce. The court, therefore, heard the cause practically as an ex parte 
case, and a decree has passed for the husband. 

Under these circumstances I think that the discretion of the court 
must be exercised in allowing the costs to go with the decree. 


JOSEPH A. STOLL v. CHARLES E. WELLEORN. 


(Reed, V. C., May 28, 29, 1902.) 


testimony taken on the second day 
stand? 3. The certification of the 
complaint in a foreign suit exclud- 


Evidence— Depositions—Notice. 
—1. If depositions be taken under 
the provisions of the Evidence act, 


section 45 (P. L. 1900, pp. 375, 
376), and notice is given for two 
consecutive days, the taking of the 
testimony must be begun on the 
first day. 2. If the second day be 
the only day for which notice could 
be legally given, quere, may the 


ed, where words in the complaint 
had been underlined, and annota- 
tions on the margins, admittedly 
not on the original complaint, 
appear on the complaint as certi- 
fied. 


At the trial on May 28, 1902, a certified record and several deposi- 
tions of foreign witnesses were offered in evidence, three objections 
being made to as many documents, viz.: 

1. A complaint filed by this defendant in an action begun by him 
in the Supreme court of the state of New York. The objection was 
that the whole record should have been put in, and not merely a portion 


thereof. 
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2. A deposition taken under the provisions of section 45 of the 
Evidence act, in the city of New York, on January 30, 1901, upon notice, 
which fixed the time of the taking as “ten o’clock in the forenoon of 
Tuesday and Wednesday, January 29 and 30, 1901, respectively.” No 
testimony was taken under this notice on the 29th, nor is that date 
referred to in the certificate of the commissioner. The testimony was 
taken on the 30th, in the absence of the defendant and his counsel. The 
objection was that the notice was good for the 29th only, or for the 30th 
only so far as the testimony could then be taken in continuance of that 
begun on the 29th. 

3. A deposition taken, under the same section of the Evidence act, 
pursuant to a notice dated January 25, 1901, for February 5 and 6, 
1901. The objection was that two Sundays intervened, which left less. 
than the statutory period of notice. (P. L. 1900, pp. 375, 376, Sec. 45).. 
Some testimony had been taken on both days in the absence of defendant 
and his counsel. 


Mr. Charles L. Corbin for motion to exclude. 


Mr. A. G. N. Vermilya, of New York, and Mr. Robert H. McCarter 
contra. 


REED, V. C., considered the objections and excluded these docu- 
ments for these reasons: 

1. He had observed that the complaint in the New York suit had 
words underlined and annotations made on the margin that evidently 
were no part of the filed complaint. |Mr. Vermilya: They were made 
before the certification on the certified complaint, but I am satisfied they 
were not part of the original complaint.] It must be rejected. 

2. The deposition taken under the notice for the 29th and 30th 
January, 1901, is bad. The statute provides that the time and place of 
taking shall be given, and this must mean a particular time and a 
particular place. This is certainly ruled in Parker v. Hayes, 8 C. E. 
Green 186. If notice be given for two consecutive days the first cannot 
be ignored and the testimony taken on the second. It may be other- 
wise if the witness were sick, or some reasonable excuse appears why 
the testimony was not begun on the first day. No excuse appears here. 
The same point arose in Jordon v. Hazard, 10 Ala. 221, and the deposition 
was excluded on the authority of an earlier case in the same state. 
Ulmer v. Anstill, 9 Porter 157. 

3. The deposition taken under the notice of January 25, 1901, stands 
on a little different footing. If the notice could be regarded as one for 
February 6, 1901, because that was the only day for which legal notice 
could be given on January 25, the testimony taken on the 6th may stand. 
The court had great doubt in entertaining this view, but was inclined to 
permit the deposition to stand. 

As the court was convinced of the good faith of the complainant 
in taking this evidence, he would allow such as had been excluded to 
be re-taken. 

Counsel having moved for leave to re-take, the court then excluded 
the deposition taken under the notice of January 25 and included this 
one in the leave to re-take. 
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IN RE MOTION TO SET ASIDE ARREST. 


(Hudson Circuit, April, 1902.) 
Order of arrest—Discharge. 


At the Hudson County Circuit court last April term, before Judge 
Nevius, a motion was made to set aside an order of arrest made by a 
Supreme court commissioner of the city of Hoboken upon an affidavit 
made by A and sworn to by B. The affidavit was taken before a notary 
public substantially as follows: A, being duly sworn upon his oath, 
deposes and says: then follows all the grounds, which authorize a 
Supreme court commissioner to hold to bail in an action of debt, that are 
provided in the statute, no facts being stated—simply conciusions of 
the deponent—and the affidavit is then signed by another person, B. 

Upon this affidavit the Supreme court commissioner certified that 
it was sufficiently proved before him, and to his satisfaction, that the 
defendant had brought himself within the statute, and in kis opinion 
the defendant ought to be held to bail, and he thereupon issued an order 
hoiding the defendant to bail. 

TheCOURT, in discharging the order, remarks: “I do not find in 
the affidavit any facts upon which the conclusion could be drawn that 
the defendant is about to remove any of his property out of the jurisdic- 
tion of the court, or that he has property or rights in action which he 
fraudulently conceals, or that he has assigned, removed or disposed of, 
or is about to assign, remove or dispose of, any of his property with 
intent to defraud his creditors, or that the defendant fraudulently con- 
tracted the debt or incurred the obligation respecting which this suit 
was brought. 

“The affidavit is ineffectual inasmuch as it purports to be made by 
one person, and is sworn to by another person. 

“Tl am clearly of the opinion that the affidavit to hold to bail in this 
case is illegal, and that the order to hold to bail must be set aside.” 


BOULEVARD GLOBE AND LAMP CO. v. KERN INCANDESCENT 
GASLIGHT Co. 


(New Jersey Court of Errors and Appeals, March 3, 1902) 


Contract—Existence—Parol evi- of the contract. In such case the 
dence.—Where parties have enter- meaning of the words employed in 
ed into a contract, and one of them the writing is a court question, but 
afterwards requests the other to’ the purpose for which the writing 
address him a letter that is capable came into existence is for the jury. 
of the construction that such con- The object of the oral testimony is 
tract has not been made, the con- not to alter, vary or contradict the 
versation that induced the writing sense of a writing, but to show that 
of such letter is admissible proof the writing itself was not what 
upon the question of the existence upon its face it seemed to be. 


‘rror to Supreme court. 


Action by the Boulevard Globe and Lamp Company against the 
Kern Incandescent Gaslight Company. Judgment of nonsuit, and 
plaintiff brings error. Reversed. 
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STATE V. VAN STAVERN. 


Mr. J. J. Bergen and Mr. W. D. Edwards for plaintiff in error. 
Mr. R. M. Boyd, jr., for defendant in error. 


GARRISON, J.: This was an action in contract for the purchase of 
six thousand lamps. The substantial dispute is over the existence of 
the contract. The testimony admitted upon this issue was partly docu- 
mentary and partly oral; consisting of certain letters, and the conversa- 
tions in pursuance of which such letters had been written. The oral 
estimony tended to show that, at the request of the defendant, certain 
of the letters were written for a purpose other than that which appeared 
upon their face, and that they had no bearing upon the making of the 
contract. This testimony was properly admitted, and was competent 
for tiiis purpose. The prevailing opinion delivered in this court in the 
case of Wharton v. Christie, 53 N. J. Law 607, 23 Atl. 25s, turned upon 
a question of fact, and does not militate against the correctness of the 
rule of evidence stated by Mr. Justice Van Syckel in his dissenting 
opinion. As [ understand the rule of law, if two parties have entered 
into a contract, and one of them afterwards requests the other to address 
to him letters that are capable of the construction that such contract 
has not been made, the conversation that induced the writing of such 
letters is admissible proof upon the question of the existence of the 
contract. [In such case the meaning of the words employed in the 
writing is a court question, but the purpose with which the writings 
came into existence is for the jury. The object of the oral testimony 
is not to alter, vary or contradict the legal import of the writing, but to 
show that the writing itself was not what on its face it seemed to be. 
If this exposition be correct, there was error in the trial beiow. The 
learned judge who presided placed vupen some of the letters that had 
passed between the parties a meaning that was inconsistent with the 
plaintiff's claim, and nonsuited his action. In doing so he necessarily 
ignored the oral testimony of the plaintiff to the effect that these letters 
were written after the contract had been made, and for an alien purpose 
suggested by the defendant. It was not within the competence of the 
judge to weigh this testimony, and the effect of ignoring it at the trial 
is to substantiate it upon error. Assuming even the possibility of the 
truth of the discarded testimony, the plaintiff's claim has not been cor- 
rectly disposed of. 

Whether the trial judge placed the proper construction upon the 
documentary proofs is not here for discussion, in view of the decision 
that has been reached. 

The judgment of nonsuwit is reversed. 


STATE v. VAN STAVERN. 


(New Jersey Court of Errors and Appeals, March 24, i902). 

Criminal law—Appeal—Review. under the provisions of section 136 
—The denial by a court of oyer of the Criminal Procedure act of 
and terminer of a new trial ina L898 (P. L., p. 915). 

Criminal case is not reviewable 


Error to Supreme court. 
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Samuel Van Stavern was convicted of crime and brings error. 
Affirmed. 


Mr. Frederick A. Rex for plaintiff in error. 
Mr. Frank T. Lloyd for the state. 


MAGIE, Ch.: The return to this writ of error discloses a rule to 
show cause, allowed by the court of oyer and terminer, why a verdict 
in a criminal case should not be set aside and a new trial ordered, and the 
proceedings upon the rule resulting in its discharge. It is contended 
that the action thus disclosed is reviewable under the provisions of 
section 136 of the Criminal Procedure act of 1898 (P. L., p. 915). The 
conclusion of the court is that the legislation now embodied in that 
section requires us to review the proceedings had upon the trial in 
criminal cases, and does not extend to the review of proceedings after 
a trial has been concluded by a verdict. We find therein no indication 
of a legislative intent to require us to review the discretion of the criminal 
court on an application for a new trial. Since the point thus deemed 
to preclude consideration of the case thus presented is novel, it is not 
improper to say that, having considered the matter disclosed by the 
return, we are all of opinion that the rule was properly discharged. 
The language of the prosecutor in addressing the jury, which was com- 
plained of, was immediately explained by him not to have the meaning 
which was imputed to it, and he instantly declared the true rule respect- 
ing the duty of the jury in determining the facts. The defendant did 
not call upon the court to make any ruling or give any instruction on 
the subject. The failure of the court to do so, under the circumstances, 
was not erroneous; nor was any wrong or injury done thereby to the 
defendant; within the meaning of the section in question, 

The judgment must be affirmed. 


ANTON KRAGL v. ALFRED A. DUERR et al. 


(Essex County Circuit Court, June 2, 1902). 


Replevin—Exemplary damages 


amended plea setting up the judg- 


—New trial—1. Judgment in a 
district court in an action of reple- 
vin and adjudication had there is 
res adjudicata between the parties, 
and another suit in trespass cannot 
be brought. 2. Exemplary dam- 
ages may be recovered in an action 
of replevin. 3. New trial allowed 
and defendant permitted to file 


On motion for new trial. 


ment in replevin suit by way of 


estoppel. 4. Damages as well for 
the value of the goods and chattels 
as for the taking and detaining 
may be recovered in an action of 
replevin in the district court under 
section No. 127 of the District 
Court act. 


Mr. Frederick F. Guild for the motion. 


Mr. James R. Nugent and Mr. Samuel F. Bigelow opposed. 


SWAYZE, J.: This is an application for a new trial. 


There is no 


question with reference to the case under the pleadings as they stand, 
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but an application was made at the trial to file an amended plea setting 
up that a suit in replevin had been brought in one of the district courts, 
and an adjudication had in that suit, and that the matter is, therefore, 
res adjudicata between the parties, and that another suit in trespass, 
such as this is, cannot now be brought. I continued the trial of the 
case because it had been partially tried, and it was not advisable to let 
the case go off merely because an amended plea was filed, when the 
matter might finally be disposed of upon an application for a new trial, 
in case my view was that the plea was a good one. Upon considering 
the matter, I think that the plea is a good one and that I should allow it 
to be filed. 

The action of replevin is an action in which damages for the taking 
and detention may be recovered, and in which, by statute, the value of the 
goods is to be found by the jury. That being so, the plaintiff in this 
case had the opportunity to recover his damages in the replevin suit, and 
I must assume that that matter was disposed of by the district court 
and is not now the subject of another action. The only suggestion that 
is made to the contrary is that in an action of trespass, such as this is, 
the plaintiff can recover exemplary damages, while in an action of 
replevin he cannot recover exemplary damages. I see no reason why 
he should not recover exemplary damages in an action of replevin, and 
there are cases in New York and Pennsylvania which justify such a 
recovery. I have these cases here: Cable v. Dakin, 20 Wend. 122; 
Brizsee v. Mayvbee, 21 Wend. 144; and there is a case in Pennsylvania, 
Herdic v. Young, 55 Pa. St. 176. That is the only suggestion that is 
made to distinguish this case from Hibler v. Young, 15 N. J. L. J. 112, 
decided by Justice Scudder in the Warren circuit. I see no objection on 
principle to the recovery of exemplary damages. 

I think, therefore, that the defendant should have an opportunity 
to plead this former judgment by way of estoppel to this action, and, 
although this is the second trial, I will grant the deiendant that leave— 
largely because the first trial was no trial at all, through the oversight 
or neglect of the defendant’s attorney, and his present attorney may not 
have been familiar with the case. It is suggested that I ought also to 
allow it because the declaration in this case is of such a character that 
the plaintiff would have been driven to an amendment. However that 
may be, | think justice requires that the defendant should have the 
opportunity to set up the judgment in the district court by way of 
estoppel. There will, therefore, be a new trial and an order allowing 
the defendant to file such a plea. 

Whether the case in the district court did actually adjudicate the 
matter or not, may be a disputed question. That could only be raised 
by a plea and replication. 

It was suggested in the argument that under the District Court act 
no damages could be recovered for the taking or detention, but only 
the actual property or its value. I do not understand how that conten- 
tion can be urged, in view of the provision of the District Court act, in 
section 127, which provides that the plaintiff shall have judgment, in 
case he prevails, in damages as well for the value of the goods and 
chattels as for the taking and detaining. 
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RIX et al. tr. NEW YORK CENTRAL & HUDSON RIVER Bk. BR. CO. 


(New Jersey Supreme Court, April 1, 1902). 

Pleading—Answer — Additional _ the circuit for trial, it is too late for 
plea.—When the defendant’s plea the defendant, under section 135 of 
has concluded to the country, and the Practice act, to add another 
a transcript of the pleadings, with plea, without application to the 
a similiter added, has been sent to court. 

Action by Frank S. Rix and others against the New York Central 
& Hudson River Railroad Company. Motion to strike out plea granted. 

Argued February term, 1902, before Collins and Dixon, JJ. 

Mr. J. Emil Walscheid for the motion. 

Mr. Albert C. Wall opposed. 


DIXON, J.: To a declaration in tort the defendant, on November 
23, 1901, filed a plea of the general issue. On December 12, 1901, the 
plaintiffs procured from the clerk a transcript of the pleading for trial 
in the Hudsen circuit, on which transcript a similiter was added to the 
defenglant’s conclusion to the country. On January 10, 1902, the defend- 
ant, without leave of the court, filed an additional plea, claiming the 
right to do so under section 135 of the Practice act, which authorizes a 
party to amend his pleadings, of course, at any time before a pleading in 
answer thereto has been filed. Section 122 of the Practice act declares 
that. when a pleading concludes to the country, issue shall be considered 
as joined thereon; and a similiter, when necessary, may be added at any 
time. We think that under this provision, when the clerk added the 
similiter upon the transcript which was sent to the circuit for trial, the 
pleading in answer to the plea of the general issue was filed within the 
intent of section 135. The filing of the paper styled “Amended Pleas” 
on January 10, 1902, was therefore irregular, and the paper should be 
stricken from the files, with costs of motion to the plaintiff. 


When a bankrupt against whom an involuntary petition is pending 
files his voluntary petition, notice should be given to the creditors filing 
the involuntary petition, before any adjudication is made upon the 
voluntary petition, and then such action should be taken as the hearing 
shows to be for the best interests of the estate. In re Dwyer, 7 Am. 
B. R. 532. 

Where, pending proceedings under an involuntary petition the 
bankrupt is adjudged a voluntary bankrupt and it appears that if the 
estate is administered under the voluntary petition, preferences com- 
plained of in the involuntary petition will be rendered unassailable by 
reason of the four months’ limitation fixed by section 60 of the Bankrupt 
act, the adjudication will be set aside. In re Dwyer, 7 Am. B. R. 532. 


The lien of an attachment upon the goods of an insolvent debtor in 
proceedings begun more than four months prior to bankruptcy, is not 
discharged nor its nature altered by the fact that subsequently and within 
the said four months a judgment was rendered in the attachment suit, and 
in such case the sheriff is entitled to priority as to his fees. In re Beaver 
Coal Co., 7 Am. B. R. 542. 





IN RE HAINES. 


IN RE HAINES. 


(N. J. Supreme Court, Feb. 28, 1902.) 


Contempt—Procedure—Rule to 
show cause—Evidence—Subpoena. 
—1. Compulsory process should be 
used with discretion, and never be 
used unless it is apparent that or- 
dinary methods will be inefficacious. 
2. The proper procedure for pro- 
ceedings to adjudge one in con- 
tempt is to grant a rule to show 
cause on affidavits or proof in open 
court of facts which justify the 
rule. 3%. Upon the hearing on the 
rule the accused cannot be required 
to be a witness to establish his own 
guilt. He may be a witness in his 
own defense. 4. The proceedings 
in this case were illegal for the 
following reasons: (a) The sub- 


poena itself was not good. (b) li 
it had been good, it was not proper- 
ly served. (c) No affidavit of how 
it had been served was made before 
the bench warrant issued for the 
appellant’s arrest. (d) The appel- 
lant was not proven, on the con- 
tempt proceedings, to have been 
guilty of contempt by any witness, 
but was compelled to go upon the 
stand to purge himself of con- 
tempt before proof thereof. 5. 
The rule stated by Chief Justice 
Seasley in Holt’s Case, 27 Atl. 909, 
55 N. J. Law 384, applies to the 
case before us, and is followed 
here. 


Appeal from Court of Quarter Sessions, Camden county. 


In the matter of Howard M. Haines. 


tempt, he appeals. Reversed. 


From a conviction of con- 


Argued June term, 1901, before Van Syckel, Fort and Garret- 
son, JJ 
Mr. John W. Wescott and Mr. Francis D. Weaver for appellant. 


Mr. F. T. Lloyd, prosecutor of the pleas, for the state. 


FORT, J.: The order in this case adjudging the defendant in con- 
tempt must be set aside for several reasons: 


1. The subpoena itself is not good. It commands the defendant to 
appear at the court house in Camden on November 13, 1900, “to give 
evidence in a certain indictment therein pending, and not depart the 
court without leave.” The subpoena should recite in what case it is 
issued. The terms employed should be “between the State of New Jersey 
and ——— (naming the defendant), under indictment for (stating the 
crime); and, if a state subpoena, upon which a witness is required to 
appear without fee first paid, should recite that the witness is subpoenaed 
“to give evidence on the part of the state.” The appellant says he 
thought he was not required to attend unless his witness fee was paid. 
Under the subpoena in this case he was not advised whether he was 
called to testify for the state or the defendant in the indictment. If for 
the former, he was not entitled to payment of fee with the service of the 
writ; if for the latter, he was. 

2. The subpoena, if it had been good, was not proven to have been 
properly served. There was no proof in the case that the subpoena 
was shown to the wife of the appellant, and read to her, at the time the 
ticket was left with her. The appellant was not personally served. All 
he knew was what his wife told him. 
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3. No affidavit was made of the manner of the service of the writ, 
or of the failure of the appellant to appear, before the court issued a 
bench warrant to bring him into court, under arrest, for failure to appear 
in pursuance of the command of the subpoena. There is no power in 
the Court of Quarter Sessions to take a witness alleged to have failed 
to obey a subpoena into custody upon a mere verbal statement in open 
court that he has been served and has failed to appear. The court has 
no power to issue a capias in such a case, except upon proof in open 
court or by affidavit duly filed. Then it is questionable whether the 
court should do more than make a rule to show cause in the first 
instance. Compulsory process should be used with discretion, and never 
be used unless it is apparent that ordinary methods will be inefficacious. 

4. At the hearing upon which the appellant was adjudged in con- 
tempt he was required to go upon the stand and convict himself before 
a particle of testimony was put in the case proving that he was in 
contempt. No person should be required to purge himself of contempt, 
except for contempts in the presence of the court and affecting its 
dignity, prior to the legal proof of his guilt. The defendant cannot be 
required to give such proof against himself. 

here are other objections in the record, but these are sufficient. 

The observations of Chief Justice Beasley in Holt’s Case aptly apply to 
the one before us, and sustain the decision here given. Holt’s Case, 55 
N. J. Law 384, 27 Atl. 909. 

The order adjudging the defendant in contempt, and all the proceed- 
ings leading up thereto, were arbitrary and illegal, and the conviction is 
set aside, without costs. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions). 


3uilding associations—By-laws—Amendment.—The by-laws of a 
building and loan association prescribed the amount of money a member 
should be entitled to receive upon withdrawal therefrom, and also pro- 
vided that no amendment should be made to such by-laws unless thirty 
days’ previous notice thereof should have been given. Held, that a 
subsequent by-law, passed without such notice, did not preclude a 
member upon withdrawal from recovering the amount due under the 
by-law in force when he became a member of the association. Johnson 
v. Mutual Guarantee Building and Loan Ass’n. (Mr. Frederick Parker 
for plaintiff in error. Mr. John Mulford Enright for defendant in error). 
Opinion by VOORHEES, J., December 21, 1901. 

Diversion of surface water—Damages.—The diversion or altered 
transmission of surface water, caused by the erection of a building upon 
land over which it is accustomed to flow, affords no ground of action 
to a person who suffers injury by reason thereof. Jessup v. Bamford 

sros. Silk Mfg. Co. (Mr. John B. Humphreys for plaintiff in error. 
Mr. Z. M. Ward for defendants in error). Opinion by GUMMERE, J., 
February 6, 1902. Depue, C. J., Magie, Ch., and Garretson, Bogert and 
Adams, JJ., dissenting. 


Elections—lIllegal registration.—1. To sustain a conviction under the 
act of May 28, 1890 (Gen. St., p. 1334), it must be clearly shown that the 
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person indicted not only procured the name of an unqualified voter to 
be registered, but also that he knew at the time of such registration 
that such person was not entitled to vote at the next election. 2. The 
word “knowing,” in a criminal statute, means mental assurance, knowl- 
edge or scienter; and such knowledge must be clearly proved, or shown 
by circumstances which leave no reasonable doubt on a fair and con- 
siderate mind. State v. McBarron. (Mr. James R. Nugent for plaintiff 
in error. Mr. Chandler W. Riker for defendant in error). Opinion by 
VOORHEES, J., February 17, 1902. 


Mandamus—Procedure—Interest.—1. Upon the trial of an issue of 
fact at the circuit arising from the granting of an alternative writ of 
mandamus, it is not within the power of the judge to determine whether 
the facts admitted in the record and proved on the trial authorize the 
proceeding by mandamus. 2. This court, upon the entire record, will, on 
writ of error, determine whether a peremptory writ of mandamus should 
issue. 3. Under an act authorizing a town to issue bonds and use the 
proceeds to pay other bonds legally issued and remaining unpaid, the 
holder of such unpaid bonds is entitled to payment of them, even though 
judgments have been recovered upon the coupons taken from said bonds 
after the bonds became due, when the proper municipal authorities had 
determined they shall be paid under the provisions of the act. 4. Interest 
on bonds due will be allowed at the rate specified in the bonds, although 
the legal rate of interest was changed between the time of the issue of 
the bonds and the time they became due. 5. Quaere, whether interest 
on coupons in the hands of holders of the bonds will be allowed. 6. 
Where an act authorizes the board of councilmen of a town to pay 
certain indebtedness from the proceeds of bonds to be issued and sold, 
and the board proceeds under the provisions of the act, ascertains the 
amount for which they will be issued, advertises for proposals to take 
the bonds, accepts the proposals, and awards the bonds, the actual issue 
of the bonds is only a ministerial duty. 7. Mandamus is the proper 
remedy to enforce performance by public boards of purely ministerial 
duties. 8&8. Mandamus will lie when the relators’ right is clear, and they 
are without any other adequate specific remedy. 9. Inadequacy, and 
not absence, of all other legal remedies, and the danger of the failure 
of justice without it, usually determines the propriety of the writ of 
mandamus. 10. When a municipal body has determined to perform a 
ministerial duty, a change in the membership of the body will not relieve 
from the performance of that duty, when the rights of others have inter- 
vened. 11. When an act of the legislature has authorized an issue of 
bonds, and provided for a sinking fund and a tax for the payment of the 
principal and interest thereof, the fact that moneys may be realized by 
the municipality under an adjustment by commissioners of taxes and 
assessments will be no justification to a refusal to issue bonds which the 
municipal body has already agreed to issue. Edward C. Jones Co. v. 
Town of Guttenberg. (Mr. Charles C. Black for plaintiffs in error. Mr. 
Charles L. Corbin for defendant in error). Opinion by GARRETSON, 
J., February 19, 1902. 


Nonsuit—Directing verdict—Conceded facts.—A nonsuit should not 
be granted, nor a verdict ordered for defendant, if the evidence is con- 
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flicting and leaves the mind in a state of some doubt. The credibility 
of witnesses is a question for the jury. But where there is a conceded or 
manifest fact which shows that the evidence on one side cannot be true, 
the court may take the case from the jury. Baumann v. Hamburg- 
American Packet Co. (Mr. Charles J. Roe for plaintiff in error. Mr. 
ohn Griffin and Mr. Julius J. Frank for defendant in error). Opinion 
by VAN SYCKEL, J., March 3, 1902. Garretson, Hendrickson, Pitney, 
Krueger, Adams and Vroom, JJ., dissenting. 


Voluntary conveyance—Subsequent creditors—Wife’s separate 
estate.—1. Subsequent creditors can only attack or impeach a voluntary 
deed made by one free from debt by proving actual fraud, and the burden 
is upon them to show an actual intent in the minds of the parties at the 
time of the making of the conveyance to hinder, delay or defraud creditors. 
2. A wife’s separate estate will not be charged with the debt of her 
husband merely because she stood by in silence while he represented the 
property as his, and permitted the creditors to act in the belief that this 
representation was true. Carpenter v. Carpenter’s Ex’rs, 27 N. J. Eq. 
502, followed. Kinsey v. Feller. (Messrs. Codington & Swackhamer 
for appellants. Mr. Alvah A. Clark for respondents). Opinion by 
VROOM, J., March 3, 1902. 


Trusts—Investment of trust funds—Rights of beneficiaries.—A 
trustee under a will, in disregard of the testator’s directions, used trust 
funds in her hands, together with her own funds, to buy real estate, and 
took the title in her own name. The amount of trust funds so used could 
not be precisely ascertained, but it exceeded one-half of the price paid at 
the time of purchase. Held, that the cestuis que trustent were entitied 
in equity to elect whether they would claim a charge upon the real estate 
for the amount of trust funds so invested, or would claim the real estate 
itself, as owners, subject to a charge for the trustee’s own money so used, 
and that, in endeavoring to ascertain how much trust money and how 
much of the trustee’s own money had been invested in the property, every 
reasonable intendment should be made against the trustee, through whose 
default the truth had become obscure. Bohle v. Hasselbroch. (Mr. 
Charles W. Parker for complainants. Mr. J. W. Rufus Besson for 
defendant). Opinion by DIXON, J., March 38, 1902. 


Ejectment—Plea—Title to maintain.—1. In an action of ejectment 
for land occupied by the defendant, a plea of not guilty admits such 
possession as excludes the plaintiff. 2. The owner of the soil in a street 
may maintain ejectment against any person wrongfully taking or claiming 
exclusive possession of the same. 3. A person occupying part of a 
street with poles and appliances for lighting the street, in pursuance of a 
contract made with the municipal authorities under act May 22, 1894 (P. 
L., p. 477), has such rightful, exclusive possession of the part so occupied 
as will support a plea of not guilty in an action of ejectment brought by 
the owner of the soil. 4. But the right of such a person to use the street 
in the immediate vicinity of his poles and appliances for the purpose 
of maintaining them is not capable of supporting such a plea. 5. Ifa 
person who has rightfully placed poles and wires in a street for the 
purpose of lighting the street uses them wrongfully for private lighting, 
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he does not thereby lose his right to maintain them as against the owner 
of the soil. French v. Robb. (Mr. Samuel H. Richards for plaintiff in 
error. Mr. James M. E. Hildreth for defendant in error). Opinion by 
DIXON, J., March 3, 1902. 


Railroads—Injury to licensee on track—Notice.—1. Implied invita- 
tion is part of the law of negligence, by which an obligation to use 
reasonable care arises from the conduct of the parties. Its essence is 
that the defendant knew, or ought to have known, that something he 
was doing or permitting to be done might give rise in an ordinarily 
discerning mind to a natural belief that he intended that to be done 
which his conduct had led the plaintiff to believe that he intended. It is 
not enough that the user believed that the use was intended. He must 
bring his belief home to the owner by pointing to some act or conduct 
of his that afforded a reasonable basis for such a belief. 2. A railroad 
company occupied an inclosed shed upon a river pier, in which it loaded 
and unloaded its freight trains, which for this purpose were broken in 
order that each car should stand opposite to one of the doorways in the 
side of the shed. Through one of the openings between two of the cars 
the plaintiff, who was filling a contract to paint the outside of the shed, 
attempted to pass, and was caught by the closing of the train, of which 
he had no actual notice, although the customary signal used on such 
occasions was given. Held, that no invitation to the plaintiff to make 
use of the opening between the cars as a passageway was implied, either 
from the existence of the opening, the use made of it by the employees 
of the company, or from the fact that such use had been made of it by 
the plaintiff and his co-servants without molestation. Held, also, that 
the plaintiff could not complain that no notice other than the customary 
signal was given by the defendant before closing its train. Furey v. New 
York Cent. & H.R. R. Co. (Mr. James B. Vredenburgh for plaintiff 
in error. Mr. James J. Furey and Mr. Charles C. Black for defendant 
in error). Opinion by GARRISON, J., March 3, 1902. 


Res judicata—Equitable relief—1. The icieitialtait an insurance 
company, and the defendant, a manufacturing corporation, entered into 
an agreement by which the complainant was to issue its policy of insur- 
ance upon the defendant’s plant, and the defendant was to procure other 
concurrent insurance so distributed that the complainant, under its 
policy, should be liable for a proportionate part only upon any given 
item of loss. The complainant issued its policy, and the defendant failed 
to procure such concurrent and proportionate insurance. After the 
occurrence of a fire loss, the complainant tendered to the defendant the 
proportionate part of such loss for which it would have been liable under 
its agreement with the defendant, at the same time cancelling its policy 
and returning the unearned premium. An action at law on the policy was 
then brought by the defendant, to enjoin which, and for equitable relief, 
the complainant filed its original bill. The action at law was permitted 
to proceed to judgment, which was that by the cancellation of its policy 
the complainant had recognized its validity. Held, upon a demurrer to 
a supplemental bill, that this adjudication did not make the complainant’s 
liability on its policy res judicata, so as to prevent the Court of Equity 
from entertaining its bill for relief. 2. Held, also, that where a matter 
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in pais has acquired a fixed import at law, but may have an opposite 
significance in equity, a judgment according to such matter in its strictly 
legal consequence will not control the effect to be given to it by a Court 
of Equity. Commercial Union Assur. Co., Limited, v. New Jersey 
Rubber Co. (Mr. R. V. Lindabury for appellant. Mr. John Rellstab 
for respondent). Opinion by GARRISON, J., March 3, 1902. Gum- 
mere, C. J., and Fort, Pitney, Adams and Vredenburgh, JJ., dissenting. 


Limitations—Payment to toll statute—Witness.—1. Section 11 of 
the statute of limitations (2 Gen. St., p. 1976), which provides that “no 
indorsement or memorandum of any payment written or made after this 
act shall go into effect, upon any promissory note, bill of exchange or 
other writing, by or on behalf of the party to whom such payment shall 
be made, shall be deemed sufficient proof of such payment so as to take 
the case out of the operation of this act,” does not render such indorse- 
ments and memoranda inadmissible in evidence in cases where other- 
wise they would be admissible. Its effect is to prevent their being 
accepted as sufficient evidence to prove the payment for the purpose of 
avoiding the bar of the statute, and therefore to require evidence of the 
payment in addition to that contained in the indorsements or memoranda. 
2. Under the revised act concerning evidence (P. L. 1900, p. 363, Sec. 4), 
in order to qualify a nonrepresentative party to testify to transactions 
between such party and the person deceased, or concerning statements 
made by the person deceased in the hearing of the nonrepresentative 
party, it is sufficient that the-representative party shall have first testified 
in his own behalf to any transactions with or statement by the deceased. 
The testimony of the nonrepresentative party is not to be limited to 
those transactions and statements concerning which the representative 
party has testified. Christopher v. Wilkins. (Mr. Robert S. Clymer for 
appellant. Mr. Eckard P. Budd for respondents). Opinion by PIT- 
NEY, J., March 3, 1902. 


Witness—Competency.—In an action by an administrator to recover 
money due the estate of his intestate, the widow of the latter is a com- 
petent witness as to any transaction with or statement by such intestate; 
and the defendant is not a competent witness as to such subject-matter, 
unless the administrator has offered himself as a witness on his own 
behalf, and has testified to some transaction with or statement by his 
intestate. Rairdon v. Sampson. (Mr. R. S. Woodruff and Mr. James 
J. Cahill for plaintiff in error. Mr. John H. Backes for defendant in 
error). Opinion by VREDENBURGH, J., March 3, 1902. 


Railroads—Damages——Evidence.—1. In an action of tort against a 
railroad company for negligently operating its locomotives in such 
manner as to cause them to emit smoke denser and more offensive in 
quality, and greater in volume, than reasonably required for the proper 
operation of the railroad, to the injury of plaintiff's property, situate 
near to the railroad, where the evidence shows such negligent operation, 
and substantial damage to the plaintiff’s property, directly attributable 
thereto, it is erroneous for the trial court to limit the plaintiff's recovery 
to nominal damages, on the ground of inherent impossibility of determin- 
ing how much of the damage was caused by smoke necessarily emitted 
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in the careful operation of the railroad and how much was caused by 
the smoke that was due to negligent operation. 2. In an action of tort, 
if it be impossible, in the nature of the case, to distinguish between the 
damage arising from the actionable injury and damage which has another 
origin, the jury should be left to make from the evidence the best estimate 
in their power, as reasonable men, and award to the plaintiff compen- 
satory damages for the actionable injury. Jenkins v. Pennsylvania R. 
Co. (Messrs. Holt & Van Dike and Mr. Linton Satterthwait for plaintiff 
in error. Mr. Alan H. Strong and Mr. Charles E. Gummere for defend- 
ant in error. Opinion by PITNEY, J., March 3, 1902. 


Action against corporation—Corporate existence—Proof.—1. When 
a defendant corporation, in an action upon contract, files a plea, verified 
by the president, of the general issue and payment, with a notice of 
set-off, under which it claims recovery from the plaintiff, this admits 
the corporate existence of the defendant, and that existence is not in 
issue in the case. In such case the plaintiff is not required to prove 
such corporate existence prior to proving the making of the contract 
sued on. 2. A corporation is bound by the acts of its president within 
the apparent scope of his authority which it authorizes, acquiesces in or 
accepts the benefit of. 3. A paper writing in form of a contract of 
employment, but unexecuted, submitted by the president of a corpora- 
tion to one proposed to be employed by the corporation, is competent 
evidence upon the question of the terms of an employment afterwards 
orally consummated. The payment to an employee of a corporation as 
compensation for services, of a percentage of the profits of the business, 
is no more than wages or salary of an employee, and not a division of 
the “accumulated profits,” to which stockholders are entitled, under 
section 47 of the Corporation act, but an expense of the business, which 
must be deducted from receipts before the “accumulated profits” can be 
ascertained. Bennett v. Millville Imp. Co. (Mr. Walter H. Bacon for 
plaintiff in error. Mr. John W. Wescott for defendant in error). 
Opinion by GARRETSON, J., March 8, 1902. 


Draft—Collection—Liability of collecting bank.—The plaintiff, hav- 
ing sold a carload of oats, drew a draft on the buyer for the price, dated 
July 12, 1899, and payable at sight to the order of the Middlesex County 
Bank. On July 13 he delivered the draft to that bank for collection, 
and on the same day the bank endorsed it, and sent it for collection to 
the defendant bank, located in the town where the drawee lived. On 
the afternoon of that day the Middlesex County Bank, being insolvent, 
was closed by the banking department of the state, and its business as 
a bank ceased. On July 14 the defendant presented the draft to the 
drawee and received payment thereof. The plaintiff was never credited 
with the amount of the draft by the Middlesex County Bank, nor was 
that bank credited with it by the defendant, until after the draft was 
paid, when the defendant, having no notice of the other bank’s insolvency, 
gave credit for it on the account current between the banks, which still 
shows a balance due the defendant. Held, that the plaintiff was entitled 
to recover the proceeds of the draft from the defendant. Nash v. Second 
Nat. Bank of Red Bank. (Messrs. J. S. Applegate & Son for plaintiff 
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in error. Mr. Adrian Lyon for defendant in error). Opinion by 
DIXON, J., March 3, 1902. 


Municipal corporation—Streets—Construction of statute——1l. The 
burden of showing that the Morristown town ordinance of January 5, 
1900, appointing commissioners to designate the courses and distances of 
a certain street, which expressly states that it is in pursuance of P. L. 
1866, p. 431, Sec. 7, declaring that there are certain streets in such town, 
the lines of which are uncertain, and authorizing the determination 
thereof by commissioners, is invalid, because the street was not in exis- 
tence at the time of the passage of the statute, is on the person attacking 
the validity of the ordinance. 2. P. L. 1866, p. 431, Sec. 7, authorizing 
the town of Morristown to appoint commissioners to designate the 
courses and lines of streets which have not been ascertained, and provid- 
ing that the record or map or profile filed by the commissioners shall be 
“full evidence” of the street, does not deprive abutting property owners 
of the right to have a judicial determination of the boundaries of their 
properties, but only makes the designated documents prima facie evidence 
theréof. Lathrop v. Mayor, Etc., of Morristown. (Mr. Charles C. 
Black for plaintiff in error. Mr. W. W. Cutler for defendants in error). 
Opinion by GUMMERE, C. J., March 3, 1902. 


Mechanic’s lien—Fixed machinery—Commencement of building.— 
1. The eighth section of the mechanic’s lien law defines “fixed machinery 


for manufacturing purposes” to be a building, and machines furnished 
db S? 
to become parts of such a building are materials for which a lien may be 


filed under that law. 2. The bringing of such machines upon the 
premises is the commencement of the building, by the twenty-eighth 
section of the same law. Campbell v. John W. Taylor Mfg. Co. (Mr. 
John M. Perry and Mr. Charles K. Chambers for appellant. Mr. Walter 
A. Barrows and Mr. Eckard P. Budd, jr., for appellee). Opinion by 
GARRETSON, J., March 3, 1902. 


Partnership—Evidence—Sales.—In an action for goods sold to a 
firm alleged to be composed of the three defendants the issue tried was 
upon the liability of one of the defendants. The trial judge confined 
the evidence to a liability arising from that defendant having held herself 
out asa partner. Held (1) that evidence that the other defendants had 
asserted that she was a member of the firm was incompetent; and (2) that 
the liability of the defendant thus arising for sales made to the firm would 
extend only to sales made after holding herself out as a partner came to 
the knowledge of the plaintiffs. Carey v. Marshall. (Mr. Louis H. 
Miller for plaintiffs in error. Mr. Henry S. Alvord for defendants in 
error). Opinion by MAGIE, Ch., March 8, 1902. 


Administrator—Failure to account—Exceptions to final account.— 
1. When an administrator has neglected to make a final settlement of 
his account within one year after the granting of letters of administration, 
any creditor of the estate, whose debt or demand is barred by a decree 
of the Orphans’ court, may present a petition for relief to that court, 
pursuant to section 80 of the Orphans’ Court act (P. L. 1898, p. 743). 
Thereupon it becomes the duty of the court to investigate the circum- 





NEW JERSEY COURT OF ERRORS AND APPEALS. 213 


stances of the case and the condition of the estate, and, if it be made 
to appear that such delay was unreasonable, and without sufficient cause, 
the court may, by decree, give the creditor relief against any assets in 
the hands of the administrator in the way provided by the statute. 2. 
And when such petitioning creditor has brought himself within the 
terms of said section of the Orphans’ Court act he may lawfully file 
exceptions to the final account of the administrator, which, if established, 
would enhance the amount of assets in the hands of such officer. 3. As 
against the right of the petitioner to the relief thus established, the 
administrator cannot crave allowance for moneys paid to liquidate the 
claim of another creditor that was also barred by the decree. While, 
under section 68 of the Orphans’ Court act, the court or surrogate is 
enjoined to allow to the accountant for the payment of all lawful claims 
presented within the time limited by the rule to bar, if there be sufficient 
of the estate to pay such debts of equal degree in full, the administrator 
cannot, before final settlement, to the detriment of such petitioning 
creditor, pay the claim of a creditor barred by such decree, without the 
order or direction of the court. Equitable Life Assur. Soc. of U. S. v. 
Chesley. (Messrs. Lewis, Besson & Stevens for appellant. Messrs. 
Corbin & Corbin for respondent). Opinion by HENDRICKSON, J., 
March 3, 1902. 


Contract of employment—Termination—Right to commissions.— 
The manager of a sales branch of a manufacturing and merchandising 
business was, on January 2, 1897, employed, indefinitely as to time, at a 
weekly salary and “a commission of three per cent. on cash receipts, 
less all expenses,” of the branch, “to be computed yearly, payable after 
three months’ notice; three months’ notice to be given by either party 
before termination of the employment.” The employment was ter- 
minated in October, 1897, without previous notice, under circumstances 
that, for the purposes of this case, must be held to imply the mutual 
assent of the parties; and the salary of the manager to that time was 
paid. Ina suit brought by the manager against the employer in Febru- 
ary, 1898, the plaintiff recovered verdict and judgment for commission 
on the daily cash receipts, less the daily expenses, of the branch, up to 
the termination of the employment. On writ of error of the defendant, 
held: 1. That the termination of the employment by mutual assent did 
uot forfeit the right to commission. 2. That the commission could 
properly be ascertained only by deducting from the cash receipts of the 
whole year 1897 the expenses of that year, and reckoning the agreed 
percentage of the proportionate part of the residue represented by the 
manager’s time of service during the year. 3%. That cost of merchandise 
was not to be included in expenses. 4. That the commission earned was 
not payable, except on three months’ notice after January 1, 1898, and 
that therefore the suit was prematurely brought. Freudenberger v. L. 
Sternberg & Co. (Mr. Robert H. McCarter for plaintiff in error, 
Messrs. Riker & Riker for defendant in error). Opinion by COLLINS, 
J., March 38, 1902. 


Dangerous premises—Invitation to enter—Liability—-Where the 
owner or occupier of lands, by express invitation, induces a person to 
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make use of a portion of the premises for an expressed purpose, his 
liability is confined within the limits of the invitation, and does not 
extend to injuries received by the person invited while using the premises 
for a purpose not expressed, and not authorized by the invitation. 


Ryerson v. Bathgate. 


Mr. Louis Hood for the defendant in error). 


March 3, 1902. 


(Mr. Edward Wade Benjamin for plaintiff in error. 


Opinion by PITNEY, J., 





MISCELLANY. 


Editor of New Jersey Law Journal. 

Sir: Table B of Appendix I of 
the very able and exhaustive report 
of the Bar Committee to the 
Supreme court of New Jersey in re 
Bar examination and admission to 
the Baf, contains some statements 
concerning the practice of admis- 
sions in Pennsylvania which place 
the Bar of Pennsylvania in a false 
position. My letter to Mr. Beas- 


ley and his and Mr. Hartshorne’s 


replies correct the error so satisfac- 
torily, and explain how it occurred, 
that I beg to request, with their 
concurrence, that you publish the 
communications in your columns, 
both in justice to them as well as 
to the Bar of Pennsylvania. 

It may also interest the profes- 
sion in your State to know that the 
effort to unify the system of admis- 
sion of attorneys and registration 
of students at law in Pennsyl- 
vania crystallized on May 26th, 
1902, in the appointment, by the 
highest appellate Court of Penn- 
sylvania, of a State Board of Bar 
Examiners, the result of a mem- 
orial presented on behalf of the 
Pennsylvania Bar Association. 

UCIEN H. ALEXANDER 


Philadelphia, Pa., June 6, 1902. 
(MR. ALEXANDER TO MR. BEASLEY]. 
“Hon. Chauncy H. Beasley, New- 

ark, N. J.: 
“The report to your Supreme 
court of the Committee on Bar 








Examinations is a most interesting 
document. I must again con- 
gratulate you, this time for the 
thoroughness of the work, which 
in itself is a valuable monograph. 
You will, however, pardon me for 
taking exception to Table B of 
Appendix I. The information con- 
tained therein is grossly inaccu- 
rate and places the Bar of our state 
in an erroneous position in the 
eyes of those who happen to exam- 
ine your report. A_ preliminary 
examination on at least all the 
branches of a good English educa- 
tion is required in every county in 
the state, and in several a college 
degree is essential. Your report 
says no period of study is required 
for admission into inferior courts; 
there is not a court in the state 
which does not require at least 
three years’ study. There is a 
3oard of Examiners in every 
county, and I believe that the work 
is discharged with painstaking 
fidelity in each. The statement 
‘no law examinations appear to be 
required for admission to the Bar 
of many counties’ is also inaccu- 
rate. To sum up, no man can get 
to the Bar in any part of Pennsyl- 
vania until he has passed a pre- 
liminary examination, served a 
clerkship of at least three years 





MISCELLANY. 


and passed an examination before | 


his county board. After two 
years’ practice at the Bar of a 
county court he may be admitted 
to the Appellate courts on motion 
and satisfactory credentials as to 
character. There are two excep- 
tions. The Supreme court will 
admit graduates of the Department 
of Law of the University of Penn- 
sylvania and of Dickinson Law 
School, provided a preliminary ex- 
amination has been passed, includ- 
ing Latin. There are no other 
exceptions. 
LUCIEN H. ALEXANDER. 

Philadelphia, Pa., May 14, 1902.” 

[MR. HARTSHORNE TO MR. BEASLEY). 
“Chauncy H. Beasley, Esq., New- 

ark, N. J.: 

“T have your letter enclosing let- 
ters of the 14th and 23d insts. from 
Mr. Lucien H. Alexander. 


“IT think we should be grateful 
to Mr. Alexander for pointing out 
the error our Committee on Ad- 


mission to the Bar has made in 
Table B of its report to the 
Supreme court. It seems plain, 
from the information that he gives 
in his letter, that we have done an 
injustice to the courts and to the 
3ar of Pennsylvania in the state- 
ments of the table respecting ad- 
mission to the Bar in the counties 


of that state other than Philadel- | 


phia. | must accept the responsi- 
bility for the unfortunate mistake, 
as it was I who prepared the table. 
I can only urge in extenuation that 
the report states (pages 7, 19) that 
the table was made up chiefly from 
the collection, in abstract form, of 
the regulations upon this subject 
existing in the different states as 
published by the University of the 
State of New York in its ‘Bulletin 
No. 7, December, 1899, Profes- 
sional Education the United 
States.’ 


in 


| 
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“This Bulletin purports to give 
in a condensed form (pages 242 
and 311) the regulations existing 
in Pennsylvania. Nothing is said 
in it about the regulations in any 
county except Philadelphia. In 
that county two examinations were 
mentioned: First, a preliminary 
examination ‘on all the branches 
of a good English education,’ to 
be taken before the candidate be- 
gins the study of law and before 
he is registered as beginning that 
study; and, second, a law exam- 
ination which is taken at the close 
of the period of law study. After 
mentioning these two examina- 
tions, the Bulletin continues (page 
243): ‘No person who has studied 
law in the county of Philadelphia 
and has procured his admission 
elsewhere as a mere preliminary to 
admission in this county shall be 
admitted without the examination 
and the registry as before men- 
tioned.’ I understood this to refer 
to the law examination. As the 
Bulletin said nothing about exam- 
inations being required in any 
other counties, and as the rule in 
Philadelphia, just quoted, seemed 
to imply that in some or all other 
counties either no examinations of 
candidates were held, or that if 
held, they were not satisfactory, I 
too hastily made the statement in 
column 13 of the table that ‘no law 
examinations appear to be required 
for admission to the Bar of many 
counties.’ It did not seem to be 
necessary, for the purpose of our 
report, to verify the statements of 
the Bulletin. We gave that as our 
authority and rested there, as an 
examination of the rules of all 
the states at first hand would have 
involved a labor that would have 
been out of proportion to the pur- 
pose for which it was undertaken. 
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“The statement respecting the 
period of study in column 3, that 
‘no period for inferior courts’ is 
required, was made by inadvertence. 
What was meant was that no 
period of study for admission to 
inferior courts was mentioned in 
that Bulletin. That, however, is 
not what the statement says: it was 
a slip which, in some way, I over- 
looked when I read the manuscript 
and the proofs. 

“T hope you will express to Mr. 
Alexander my great regret at these 
mistakes of mine. For my part, I 
heartily approve of his suggestion 
that he write to the New Jersey 
Law Journal to correct the error. 
If you will forward this letter to 
him, he may publish it if he would 
like to do so. 

CHAS. H. HARTSHORNE. 


Jersey City, N. J., May 26, 1902. 


STATE NOTES. 


At Lafayette College commence- 
ment the degree of LL. D. was 
conferred upon Governor Murphy. 

Mr. Thomas R. Watson, until 
recently assistant custodian of the 
State House, has been made city 
clerk of Passaic at an annual salary 
of $3,000. The position is virtually 
a life one for Mr. Watson, who is 
a veteran of the Civil War, and, 
under the Tenure of Office act, can 
only be removed for cause. 

The murder is reported of Mr. 
John A, Bradley, formerly a young 
lawyer in Newark, near Tucson, 
Arizona, and it is believed he was 
killed by Mexicans for his money. 
The body was found May 17. He 
had been on a visit to friends and 
was on his way back to Tucson. 
He had stopped at an inn to catch 
the Tucson stage, and the body was 
found near the inn. Mr. Bradley 
was about twenty-six years old. He 
was a graduate of an Illinois col- 
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lege and was admitted to the Bar 
in New Jersey in 1899, having 
studied law in the offices of Coult 
& Howell, Newark. His health 
broke down shortly after he was 
admitted to the Bar and he went 
west. 

The Monmouth county board of 
freeholders in May voted to estab- 
lish a branch court at Long Branch, 
to be conducted apart from that at 
Freehold, the county seat. This is 
under a law passed by the legisla- 
ture last winter. Justice Fort ask- 
ed the county to lease for twenty 
years a building which Judge Wil- 
bur Heisley, of the Common Pleas, 
will erect. Hereafter three-fourths 
of the cases will be tried at Long 
Branch. 

Mr. Harry Wootton, of Atlantic 
City, was elected as City Solicitor, 
June 9, succeeding Mr. Carlton 
Godfrey, and was sworn into office 
the following day. Mr. Wootton 
was President of the city council, 
which office he has now resigned. 

Mr. Hervey C. Scudder, of 
Ewing, and Miss Carrie Dilatush, 
of Robbinsville, were married on 
June 18. Mr. Scudder is a mem- 
ber of the Trenton Bar. 

Mr. John L. Swayze, Governor 
Murphy’s private secretary, was 
married on June 5, at Hamburg, to 
Miss Eva Couse, of that place. 
The bride was given away by her 
uncle, Mr. Joseph Coult, of the 
firm of Coult & Howell, Newark. 
Mr. Swayze, who has heretofore 
lived at Newton, will take up his 
residence in Trenton. 

The new rule denying to lawyers 
of Greater New York the courtesy 
of appearing in the courts of this 
state, recently promulgated by the 
Court of Errors, was announced at 
the opening of the Court of Chanc- 
ery on June 23 by Vice Chancellors 
Pitney and Stevenson. 
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At the Harvard University com- 
mencement, President Eliot con- 
ferred the degree of LL. D. on 
President Roosevelt, who graduat- 
ed from that institution in 1880. 


JUDGE SKINNER DISCHARGES 
JURY. 


The jury in the Court of Quarter 
Sessions, Newark, were discharged 
by Judge Skinner, on June 3, from 
sitting for the remainder of the 
term. A verdict of “Not guilty” 
in the case of State v. Jost was 
rendered, much to the surprise of 
the court and those who heard the 
trial. Judge Skinner addressed 
them as follows: “ihe verdict just 
returned in the case of the State v. 
Jost is such that it seems to require 
action by the court. While the 
accused was without counsel, he 
was treated with every fairness, so 
that he should not suffer from that 
disadvantage. 

“The evidence in this case was 
clear and convincing—a story of 
suspicion, then a trap laid for the 
man suspected, and this man walk- 
ing into it on his own admission, 
The story was told by four reputa- 
ble witnesses, while he said that it 
was told so as to harm him and get 
him out of the house. The story 
of these four witnesses is brushed 
aside by the jury, and there is 
nothing opposed to it except the 
denial by the accused. I do not 
understand how such a_ verdict 
could have been reached. It shows 
that the jury was actuated by some 
other consideration than the evi- 
dence and the oaths taken by them, 
possibly by sympathy or considera- 
tion of the small amount involved. 

“T feel that this jury ought not 
to sit in any other case in this 
term, and I, therefore, discharge it 
from further service.” The dozen 
were much astonished at the judg- 
ment of the court. 
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REAPPOINTMENT OF VICE CHAN- 
CELLOR REED. 


Vice Chancellor Alfred Reed 
was, on June 18, reappointed to his 
office for a second term by 
Chancellor Magie. He has been 
on the Bench for twenty-three 
years, having served as Law Judge 
of Mercer county and nearly three 
terms in the Supreme court, from 
which Bench he resigned to accept 
his present position. 


TRIBUTE TO THE LATE CHIEF 
JUSTICE DEPUE. 


At the opening of the June term 
of the Supreme court, June 3, 
Attorney General McCarter for- 
mally notified the court of the 
death of the venerable jurist, and 
Justice Van Syckel, the oldest 
member of the court in point of 
service, responded: 

“Of the distinguished 


Judge, 
who, with rare ability, has occupied 
a position uvon the Bench of our 
highest courts for thirty-five years, 


difficult to speak without 
emotion. My association with 
him began very early in _ life. 
While a schoolboy he loved his 
books more than the athletic exer- 
cises in which they so fondly en- 
gaged. He was devoted to study 
more than to the sports and plays 
so attractive to youth. The same 
untiring industry and application 
marked his after life. 

“Very early in his practice at 
the Bar his legal learning and 
ability attracted the attention of 
trial judges as well as that of the 
court, 

“Appointed to the Bench of the 
Supreme court from an agricultural 
county at the age of forty, he went, 
with some misgiving, to the im- 
portant circuit composed of Essex 
and Union, where such distinguish- 
ed counsellors as Bradley, Freling- 


it is 
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huysen and Parker and younger 
men, who in after years fulfilled 
the promise of distinction they then 
had given, were in full practice at 
the Bar. 

“He won the confidence and 
respect to which he was deservedly 
entitled by his purity of life, his 
sincerity and integrity of character, 
his exalted view of duty and his 
marked ability as a judge. 

“His loss to the Bench, to the 
Bar and to the judicial district 
where he so long presided with 
unsurpassed dignity and_ great 
acceptance will be deeply felt. 

“As his school companion in 
early life, his classmate at college 
and his associate upon the Bench 
for more than three decades, during 
which the attachment formed in 
boyhood ripened into the closest 
friendship, I esteem it a privilege 
that as a representative of the court 
on this occasion I am permitted to 
give expression to the just tribute 
of praise which love pays to 
worth.” 

Chief Justice Gummere_ then 
ordered the entire proceedings 
printed upon the records of the 
court and published in the reports. 


STATE BAR EXAMINATIONS, 
HELD AT TRENTON, JUNE 5, 1902. 


ATTORNEYS’ QUESTIONS. 


A wishes to obtain a right of 
way through b’s farm, but B re- 
fuses to sell it to him. The legis- 
lature passes a special act which, 
by its terms, compels B to sell the 
right of way to A. Discuss the 
constitutionality of the statute. 

What is an ex post facto statute? 
Distinguish it from a retroactive 
statute. 

X takes his son Y out into the 
hall and shows Y an old family 
portrait hanging on the wall, say- 
ing: “[ give you that portrait 
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now.” Nothing more is done. 
To whom does the portrait belong? 

A was the owner of a quantity 
of grapes of the value of $50. The 
grapes were stolen by B, who made 
sale thereof to C, who had no 
knowledge of the theft. C con- 
verted the grapes into wine of the 
value of $150. What are the 
rights of A against B and C? 

A leaves a watch with a jeweler 
to be repaired. Is the jeweler lia- 
ble if it be stolen from him? 

A sells B the next crop of wool 
to be grown upon his sheep, just 
sheared. Part of the consideration 
money is paid down. A shears the 
sheep in due time and ‘his judgment 
creditor levies on the wool before 
it can be delivered to B. 8B brings 
replevin. Should he succeed? 

A has lost certain property and 
offers a reward of $200 to the per- 
son restoring the same to him. B, 
who knows nothing of the offer of 
reward, finds the property and 
returns it to A. Afterwards, 
learning of the offer of reward, he 
brings an action against A. Judg- 
ment for whom? 

Distinguish between express 
contracts, contracts implied in fact, 
and contracts implied inlaw. Give 
an example of each. 

(a) A and B are partners. A 
dies. Can B sell the firm property 
and give good title thereto? (b) 
Upon the death of a partner, what 
right has his representative to the 
firm property? 

A’s agent contracted to sell B 
negotiable paper, falsely represent- 
ing that it was good. A sued B 
for the contract price and argues 
that his agent’s fraud is no defense, 
as it was not authorized. Is the 
argument good? 

If a negotiable promissory note 
be sold and delivered, for its face 
value, by the payee without en- 
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dorsement, is he (the payee) liable 
to the purchaser in event of the in- 
solvency of the maker of the note? 

A declaration contains one count 
which, with proper averments of 
time, place and other details, 
alleges in substance as follows: 
That plaintiff carried on the busi- 
ness of a hotelkeeper; that he had 
a fine view from the grounds and 
windows of his hotel, and his guests 
came to his hotel solely to enjoy 
said view; that defendant built a 
wall on his (defendant’s) land, so 
near said windows and grounds as 
to entirely destroy said view, 


whereby plaintiff's guests left the 
hotel and his business was destroy- 
ed. State whether the count shows 
a cause of action. 

You have lent a horse to your 
neighbor and afterwards made de- 
mand upon him for its return. 


He 
refuses to return it. In the classi- 
fication of wrongs, ex delicto and 
ex contractu, where does this 
wrong fall and how may you sue 
to have the wrong righted? 

Define libel and state what rem- 
edies may be had for it. 

A wife who believed her hus- 
band to be dead (he had deserted 
her and was reported to have been 
killed, but he is, in fact, still living), 
married again. Afterwards, for 
the accommodation of the second 
husband, she endorsed his note for 
$1,000 to enable him to get a loan. 
On this note his bank loaned him 
$1,000, which he used in his busi- 
ness. Is the wife liable to the bank 
upon the note? State the legal 
rules, statutory or at common law, 
which govern the case. 

State three of the general 
grounds of equity jurisdiction and 
give an instance of each. 

A client, Smith, directed his 
attorney to purchase for him 
(Smith) certain land at a public 
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sale then impending. The attor- 
ney purchased and took a deed for 
the property in his own name, pay- 
ing for it by a draft on Smith, 
which the latter honored. The 
attorney refuses to convey to his 
client. Has Smith a remedy, and 
if so, what is it? 

Your client holds a mortgage 
(not yet due) for $5,000 upon a 
farm which is worth only the face 
of the mortgage. An important 
element in the value of the farm is 
a tract of timber on it. The owner 
of the farm begins cutting down 
these trees and declares that he 
intends to cut and sell all of them. 
Of what legal wrong is the owner 
guilty and what is your client’s 
remedy? 

A testator made his last will, giv- 
ing all his property to his wife. 
Afterwards he purchased a farm. 
Upon his death, does the farm go 
to his wife? If there is a statutory 
rule and a common law rule upon 
this point, state both. 

The debts of an intestate amount 
to $5,000; his personal property is 
worth $2,000; he has five lots of 
land, each worth $1,000. How 
much of the land may be sold to 
pay the debts, and by what author- 
ity may the administrator sell them? 

What is the final aim of pleading, 
what is it called and of what kinds 
may it be? 

Distinguish between a plea by 
way of traverse and a plea in con- 
fession and avoidance, giving an 
example of each. 

How may a verdict be reviewed? 

How may a defendant in attach- 
ment get his personal property, and 
how may he get his real property 
discharged from the attachment? 

State the general rules govern- 
ing the production of evidence to 
the jury respecting: (a) The rela- 
tion between the pleadings and the 
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proof. (b) How far it is necessary 
to prove details of the facts em- 
braced within the issue. (c) On 
whom the burden of proof rests. 

A is offered as a witness; the 
opposite side produces the record 
of his conviction of acrime. What 
is the effect? 

Whom is it necessary to make 
parties defendant in a bill in Chanc- 
ery? 

3y what pleadings may a defend- 
ant in an equity suit present his 
defense, and when must he file 
such pleadings, respectively? 

What is the chief distinction be- 
tween law and equity procedure, as 
to compelling defendant to disclose 
his knowJedge of the facts of the 
case? 

How may the Court of Chancery 


enforce its decrees? 
COUNSELORS’ QUESTIONS. 
the 


A committed an _ offense 


punishment of which was life im- 


prisonment. After the commis- 
sion of the offense, but before trial, 
a statute passed repealing the law 
prescribing life imprisonment and 
substituting therefor death as the 
penalty. A, being convicted, is 
sentenced in accordance with the 
new law. Representing A, what, 
if any, objection, based upon the 
constitution, would you raise? 

Does a statute which takes away 
the only remedy for the enforce- 
ment of a contract impair the obli- 
gation of the contract? 

A state passes a statute applying 
to mertgages then existing. The 
statute enacts that the mortgagee 
shall foreclose his mortgage before 
sueing for the debt. Is the statute 
valid as to pre-existing mortgages? 

Under our state constitution, 
would a statute granting a sum of 
money to such persons as shall 
establish new industries within the 
state be valid? 
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State some of the limitations 
upon special legislation imposed by 
the state constitution. 

Lands are given to A for life, 
with remainder in fee to B, a mar- 
ried man. B pre-deceases A. Is 
the widow of B entitled to dower 
on A’s death? 

A, seized in fee, leases to X for 
a term of years and then conveys 
the fee to Y, subject to the term. 
Y is a married man. He dies be- 
fore the expiration of X’s term, 
leaving a widow surviving him. 
Is she entitled to dower? 

A and B are joint tenants in fee. 
A died in the lifetime of B, having 
by his will devised all his real es- 
tate to C. Who are now the own- 
ers of the land? 

A, a married man, had an un- 
divided half interest in fee in lands. 
His wife subsequently acquired the 
other half interest. The wife died 
intestate in the lifetime of A. By 
whom are the lands held? 

A mortgages to B, then sells the 
land to C, subject to the mortgage. 
C sells to D, who covenants to pay 
the mortgage debt. Has B any 
right as against D; if so, what? 

A mortgaged farms 1 and 2 to 
B. Thereafter he mortgaged farm 
1 to C. In an action to foreclose 

3’s_ mortgage, C contends that 
farm 2 should be directed to be first 
sold. What do you say to this con- 
tention? 

(a) What is the difference be- 
tween a good and a valuable con- 
sideration in a conveyance of land? 
and, (b) Has a grantee for either 
kind of consideration any advan- 
tage over a grantee for the other 
kind, in event of an attack upon 
the conveyance being made by the 
creditors of the grantor? 

A, at request of X, furnished the 
money with which X bought a 
stage and horses to run a stage 
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X gave his note to A for 
There was 


line. 
one-half of the price. 
no other definite agreement as to 
the terms of the transaction except 


a verbal understanding that X 
should run the line; that he should 
pay the expenses out of the earn- 
ings and turn over the surplus to 
A, to be applied, one-half upon the 
note, the other half to A’s own use 
till the note was paid; after that 
the profits were to be divided be- 
tween them equally. Do these 
facts show a partnership? 

On the death, intestate, of a 
partner who held land bought with 
partnership funds, what interest (if 
any) do his heirs, his next of kin 
and his surviving partner respec- 
tively acquire in such land? 

While acting within the scope of 
their authority, may officers of a 
corporation bind the corporation 
upon contracts without using the 
corporate seal? Give the old rule 
and the modern rule upon this 
point. 

Two partners own a manufac- 
turing plant and business in New 
York. The plant cost $20,000, and 
their working capital is $30,000. 
Their business is very profitable. 
They wish to organize a corpora- 
tion to conduct the business, the 
total capital stock to be $150,000. 
They neither own any property, 
nor do any business in New Jersey. 
They ask your advice on two 
points: (1) Whether they may or- 
ganize a corporation under the 
laws of New Jersey to own the 
property and conduct the business 
in New York: (2) How much of 
the proposed capital stock the laws 
of New Jersey will permit the cor- 
poration to issue to the partners in 
payment for their plant and busi- 
ness. How will you advise them? 

The directors of a steamboat 
corporation of this state, recently 
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organized, ask you what risk, if 
any, they would run in case they 
state in their annual report, which 
they are about to file with the Sec- 
retary of State, that $50,000 of their 
capital stock has been actually is- 
sued and is outstanding, when, in 
fact, only $49,500 has been actually 
issued. How will you advise 
them? 

If there be two sureties on the 
bond of an insolvent principal, and 
one of them be compelled to pay 
the whole debt, what remedy has 
he against his co-surety? 

What officers and courts have 
jurisdiction of the probate of wills 
in this state? 

How may a will be revoked? 

A mortally wounds Bb. Before 


3’s death, C, knowing of the 
wounding, aids A to escape. Is C 


an accessory after the fact? 

Is the unlawful taking away of 
growing corn larceny? State the 
rule at common law and by statute. 

Mention some of the chief dis- 
tinctions between the jurisdiction 
of courts of equity and that of 
courts of law, giving examples. 

State three grounds of the juris- 
diction of equity to grant relief be- 
cause of the inadequacy of the rem- 
edy at law, and give an example 
of each. 

In an injunction to stay proceed- 
ings at law, upon whom does the 
writ operate? 

State three grounds of defense 
in equity to a suit for specific per- 
formance, giving examples. 

In a trial for murder, may the 
husband or wife of the person 
charged with the crime testify as a 
witness? State the law. 

What are presumptions of law 
and upon what are they founded? 

Why are communications be- 
tween client and counsel privi- 
leged? 
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ADMISSIONS TO N. J. BAR. 


At the June term of the Supreme 
court the following attorneys and 
counselors were admitted to the 
state Bar, having successfully 
passed examinations under the new 
rules: 

ATTORNEYS. 


James L. Bull, William Ryall 
Burtis, Arthur H. Bissell, Albert 
Comstock, Arthur S. Corbin, Oliver 
K. Day, John C. Edmunds, Russell 
M. Everett, Edward G. Forman, 
William O. Greene, Albert O. 
Gehrs, Samuel Kalisch, jr., George 
K. Large, Francis H. McCauley, 
David O. McBride, Clifford L. 
Newman, Harry H. Poole, Ide G. 
Sargeant, George F. Seymour, jr., 
James R. Stewart, Otto A. Stiefel, 
Robert S. Terhune, Jessie Vander- 
veer, Rene Petro, Frederick Von 
Tuinden, Jacob Veenstra, jr., Ed- 
ward C. Wyckoff, Harold B. Wells, 
Frederick L. Johnson, James 
Henry Crane, Henry C. Burnstine, 
Philip Talkind, Nathan H. Pender- 
gast, Lucius L. Gilbert, Manning 
F. Stires, Oliver T. Rogers. 


COUNSELORS. 


William Mayo Atkinson, Frank 
Benjamin, David F. Edwards, 
George S. Hobart, Charles Hood, 
Edward M. Hunt, Gustav A. Hun- 
ziker, Matthew Jefferson, Edward 
P. Johnson, Benjamin F. Jones, 
Newton P. Kinsey, Frederick K. 
Lehlbach, William P. Martin, John 
M. Mills, Florence M. Rose, Philip 
J. Schotland, Alfred M. Simon, 
John B. Slack, Henry F. Stock- 
well, miichae! }. Tousey. 


BIRTHDAY OF JUDGE FINCH. 


Judge Francis M. Finch, a for- 
mer judge of the New York Court 
of Appeals, and now Director of 
the Cornell University College of 








Law and Dean of its Faculty, 
reached the age of seventy-five on 
June 9. The University celebrated 
the occasion with appropriate 
ceremonies in Boardman Hall and 
at the same time exhibited the ad- 
mirable portrait of Judge Finch 
painted by Mr. J. Colin Forbes and 
recently purchased by the trustees 
for the library of the College of 
Law. Addresses were made by 
Hon. S. D. Halliday, President 
Schurman and Professor Huffcut, 
to which Judge Finch feelingly re- 
sponded. 


INTERESTING LEGAL RELIC. 


Alexander T. Lindholm, of Still- 
water, is the owner of an interest- 
ing old relic, dating back to 1553, 
which he has had mounted on a 
piece of oak and framed, and has 
hung it in a bank building in St. 
— It is a verdict rendered by 

a jury of twelve high officials in 
Norway, at Oslo Courthouse, 
where Christiania now stands, in 
1553, and decided the legal owner- 
ship of a large estate. At the bot- 
tom of this novel verdict hang 
twelve strips of sheepskin, to which 
are attached twelve pieces of bees- 
wax about the shape and size of 
a small gold watch. These were 
called seals in the olden days when 
this verdict was rendered, and each 
one contains the seal of one of the 
jurors who decided the matter. * 
* * The verdict was rendered 
during the reign of Christian III. of 


| Denmark. The contesting parties 


were Erik Bollsen—whose de- 
scendants had it in their possession 
until about fifteen years ago, when 
Mr. Lindholm secured it from one 
of Mr. Bollsen’s descendants—and 
Mrs. Margaret Nilsdatter, an heir- 
ess. In those days all cases of this 
kind were tried before a jury con- 
sisting of four governors, four at- 
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torneys and four counselors. Out 
of these twelve men one was select- 
ed to act as judge, and the evidence 
was taken. After a verdict had 
been decided upon it was written 
on a piece of sheepskin parchment 
and the seals of the twelve men who 
tried the case were affixed. These 
seals were carried in the same man- 
ner as the people of to-day carry 
their watch charms, and all men in 
official positions had their seals at- 
tached to their watch charms that 
they might be convenient when 
needed.—St. Paul Pioneer-Press. 





OBITUARY. 


MR. SYMMES B. HUTCHINSON. 


The death of Mr. Symmes B. 
Hutchinson, county solicitor, oc- 
curred at Trenton on June 20, re- 
sulting from typhoid fever with 
complications. 

Symmes B. Hutchinson was 
born in Hamilton township, near 
Trenton, September 2, 1851. He 
belonged to the large and influen- 
tial family of Hutchinsons, whose 
wealth and energy have aided in 
developing the material and intel- 
lectual growth of Burlington and 
Mercer counties. Mr. Hutchinson 
was educated at the schools of 
Hamilton township, from which he 
went to the State Normal School, 
graduating in 1868. From that 
time he was engaged in teaching 
school till 1872. He then entered 
Princeton College and completed 
his studies in 1875 with honor, also 
receiving a medal for being the 
best general athlete of that institu- 
tion. Soon after graduating he en- 
tered the law office of Hon, Edward 
T. Green, Trenton. For one year 
he taught in the High School of 
Reading, Pennsylvania. At the 
February term, 1879, he was ad- 
mitted as an _ attorney-at-law. 
Soon after his admission he was 
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elected solicitor of Hamilton town- 
ship, and, in that capacity, served 
six years. During the years 1886- 
1887 he was in the New Jersey leg- 
islature for the First District of 
Mercer county. In that time he 
made an excellent record for him- 
self and his party, serving as chair- 
man of several important commit- 
tees. He was one of the managers 
of the famous Patrick H. Laverty 
impeachment trial, which lasted 
seven weeks. In 1887 he was ap- 
pointed county solicitor and held 
that office for five years. He 


leaves a widow and one child. The 
funeral took place on June 23. 





BOOKS RECEIVED. 


REPORTS ON THE LAW of 
Civil Government in Territory 
Subject to Military Occupation 
by the Military Forces of the 
United States. Submitted to 
Hon. Elihu Root, Secretary of 
War. By Charles E. Magoon, 
Law Officer, Division of Insular 
Affairs, Office of tne Secretary, 
War Department. Washington: 
Government Printing Office. 
1902. Pp. 808. 


PAMPHLETS REOEIVED. 


REPORT TO PENNSYL- 
VANIA Bar Association of 
Committee on Memorial. In 
Re Admissions to the Bar. 1901. 
Pp. 29. 

THE DIVORCE QUESTION: 
Uniformity of Legislation. By 
John Lawrence Farrell, of the 
New York Bar. 

NEW YORK STATE LI- 
BRARY, Bulletin 69. Decem- 
ber, 1901. Legislation 15. Com- 
parative Summary and Index of 
Legislation in 1901. Albany: 
University of the State of New 
York, 1901. Price 25 cents. 
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NEW YORK STATE LI- 
BRARY, Bulletin 72, March, 
1902. Legislation 16. Review 
of Legislation 1901. Edited by 
Robert H. Whitten, Ph. D., 
Sociology Librarian. Albany: 
University of the State of New 
York. 1902. Pp. 248. Price 
25 cents. 


BOOK NOTICE. 


AMERICAN NEGLIGENCE 
DIGEST. From the Earliest 
Time to 1902. A Digest of all 
the decisions contained in the 
American Negligence Cases and 
the American Negligence Re- 
ports from the Federal Courts 
(Supreme, Circuit Courts of Ap- 
peals, Circuit and District 
Courts), the Courts of Last Re- 
sort in the several States and 
Territories, the Intermediate 
Courts, English cases and of all 
the Notes and Annotations. By 
Alfred J. Hook, of the New York 
Bar, Librarian of the Law Libra- 
ry in Brooklyn. 1902. Remick, 





Schilling & Co., Law Book 
Publishers, 32 Warren Street, 
New York City. 


Messrs. Remick, Schilling & 
Co, have done an excellent thing 
in arranging for the publication of 
this digest. 

The volume under review covers 
the period from the earliest time to 
1902, and comprises the contents 
of eleven volumes of American 
Negligence Cases and nine vol- 
umes American Negligence Re- 
ports. 

The abstracts of the decisions as 
digested are sufficiently full and, 
we believe, very serviceable, espe- 
cially to counsel who have to do 
with the law of negligence. The 
editor’s work has been well done, 
and this digest will be of especial 








value, as it comprises the cases 
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contained in both series. It is 
alphabetically arranged, and places 
before us a summary of the deci- 
sions of the courts in such a way 
that the law can be ascertained at 
a glance. 

As an example of the manner in 
which this work has been done, 
take the subject of Carrier of Pas- 
sengers. This has been sub-divid- 
ed into twenty-one sections, em- 
bracing the following subjects, 
viz.: Approaches, exits, accommo- 
dations, etc.; contract; defective 
vehicle; divided ownership of road; 
drovers and stockmen; free and 
quasi passengers; freight trains; 
hand car; limiting liability by 
notice or contract ; objects near 
track injuring passengers; passen- 
ger leaving safe place; persons 
found injured or dead on or near 
track; presumption of negligence; 
road and track; servants’ acts; sick, 
aged and infirm passengers; start- 
ing and stopping trains, etec.; 
strangers’ acts; switches; who ar 
and who are not passengers; where 
relation begins and ends. Again, 
take the subject “Ticket,” and the 
sub-divisions under it, viz.: Steam 
railroad; the ticket as evidence of 
relation of carrier and passenger; 
passenger unable to _ purchase 
ticket because office was not open; 
information or direction or mis- 
take of ticket agent repudiated by 
conductor; return or excursion 
ticket; commutation ticket; stop- 
over ticket; expiration of time 
limit of ticket offered and void 
ticket; freight train ticket; ticket of 
person in charge of stock; passen- 
ger unable to show ticket that had 
been surrendered to another con- 
ductor; passenger having through 
ticket injured on connecting line; 
free pass; train not stopping at 
station for which passenger had 
ticket; and on street railway, trans- 
fer ticket, free pass, etc. 
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